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DETAILED ACTION 

Status of the Claims 

Claims 1 and 4-16 are pending in the present application and are examined 
herein on the merits for patentability. No claim is allowed at this time. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

1. Claims 1, 4, 5, 7-11 and 13-16 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Okada (JP 07-291699). 

Okada discloses a termite-controlling concrete comprising a specific absorbing 
agent containing a termite-controlling agent (chlorpyrifos, creosote oil, or 8- 
hydroxyquinoline) absorbed therein and incorporating said absorbing agent with the 
termite-controlling agent into concrete (Abstract). Okada discloses adding the 
absorbent/termite-controlling agent with mortar, which added water to sand and cement, 
and the usual concrete, which added water to gravel, sand and cement, followed by 
mixing to homogeneity and solidifying ([0024]-[0025]). 
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2. Claims 1, 9-11 and 13-16 are rejected under 35 U.S.C. 102(b) as being 
anticipated by JP 4-51506 U (Abstract only). 

JP '506 discloses a time-hardening hardenable material (i.e., hydraulic material) 
containing a termiticide (Abstract). JP '506 discloses an earth floor continuously laid 
between a strip flooring and a bond stone over an underfloor ground, wherein the 
underground floor comprises a lower layer composed of the time-hardening hardenable 
material with termiticide and an upper layer comprising a time-hardening hardenable 
material containing a humidity-controlling agent (Abstract). 

3. Claims 1, 9 and 13-16 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Allen et al. (Journal of Economic Entomology, 1961, 54(5), 1055-1056). 

Allen 1961 disclose that concrete fabricated with a toxic agent that would cause 
mortality of termites through contact action might eliminate or reduce the problem of 
preventing termite movement over the concrete or through crevices in foundations (pg. 
1055, right column, 2 nd paragraph). Allen 1961 disclose that late in the summer of 
1960, dieldrin, an insecticide highly toxic to termites, was incorporated into cement 
mixtures; wherein a wettable powder containing 75% dieldrin was added to water used 
in the preparation of the concrete (pg. 1055, right column, 4 th paragraph). 

4. Claims 1, 9 and 13-16 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Allen 1964 (Journal of Economic Entomology, 1964, 57(1), 26-29). 
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Allen 1964 disclose that a mixture of dieldrin-water and cement produces a 
concrete with a surface that is toxic to termites (pg. 26, left column, 1 st sentence). The 
dieldrin-concrete mixtures comprise dieldrin, 75% wettable powder in water, and ready- 
mix cement (pg. 26, left column, 2 nd paragraph). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1,148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

1. Claims 1 and 4-16 are rejected under 35 U.S.C. 103(a) as being unpatentable 

over Okada (JP 07-291 699) in view of Copling (US 4,308,068). 

Determination of the scope and content of the prior art 

(MPEP 2141.01) 

The teachings of Okada are discussed above and incorporated herein by 
reference. 
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Ascertainment of the difference between the prior art and the claims 
(MPEP 2141.02) 

Okada does not teach addition of a dirt component (i.e., clay or silt) in the 
termite-controlling concrete compositions, as instantly claimed. However, Copling 
teaches concrete compositions wherein clay and sawdust are incorporated within the 
concrete premix comprising sand, gravel, lime, and cement (col. 2, In. 34-54). Copling 
teaches that addition of clay and sawdust in the concrete results in considerably lighter 
weight items that can be more easily handled, are resistant to termites, and are useful in 
building walls, floors, chimneys and the like (col. 3, In. 1-19). 

Finding of prima facie obviousness 
Rational and Motivation (MPEP 2142-43) 

Therefore, it would have been prima facie obvious for one of ordinary skill in the 
art at the time of the invention to incorporate clay into the termite-controlling concrete of 
Okada to get a more easily handled, termite-resistant concrete, as reasonably taught by 
Copling. 

From the teachings of the references, it is apparent that one of ordinary skill in 
the art would have had a reasonable expectation of success in producing the claimed 
invention. Therefore, the invention as a whole would have been prima facie obvious to 
one of ordinary skill in the art at the time the invention was made, as evidenced by the 
references, especially in the absence of evidence to the contrary. 
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2. Claims 1 and 4-16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over JP 4-51 506 U (Abstract only) in view of Copling (US 4,308,068). 

Determination of the scope and content of the prior art 
(MPEP 2141.01) 

The teachings of JP '506 are discussed above and incorporated herein by 
reference. 

Ascertainment of the difference between the prior art and the claims 
(MPEP 2141 .02) 

The abstract of JP '506 does not teach the make-up of the time-hardening 
hardenable material which contains a termiticide. However, JP '506 teaches the 
material being used as an earth floor in an underfloor damp-proof structure. Thus, it 
would have been obvious to use a concrete composition as the time-hardening 
hardenable material. Copling teaches standard concretes include Portland cement (col. 
1, In. 13-15). Copling further teaches concrete mixes comprising sand, gravel, lime, 
cement, sawdust, clay and water (col. 2, In. 34-54), wherein the resulting concrete is 
considerably lighter in weight and can be more easily handled, are resistant to termites, 
and are useful in building walls, floors, chimneys and the like (col. 3, In. 1-19). 

Finding of prima facie obviousness 
Rational and Motivation (MPEP 2142-43) 

Therefore, it would have been prima facie obvious for one of ordinary skill in the 
art at the time of the invention to use concrete mixtures, such as those taught by 
Copling, as the time-hardening hardenable material in JP '506. 
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From the teachings of the references, it is apparent that one of ordinary skill in 
the art would have had a reasonable expectation of success in producing the claimed 
invention. Therefore, the invention as a whole would have been prima facie obvious to 
one of ordinary skill in the art at the time the invention was made, as evidenced by the 
references, especially in the absence of evidence to the contrary. 

3. Claims 1 and 4-16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Allen 1961 (Journal of Economic Entomology, 1961, 54(5), 1055-1056) and Allen 
1964 (Journal of Economic Entomology, 1964, 57(1), 26-29) in view of Copling (US 
4,308,068). 

Determination of the scope and content of the prior art 
(MPEP 2141.01) 

The teachings of Allen 1961 and Allen 1964 are discussed above and 
incorporated herein by reference. 

Ascertainment of the difference between the prior art and the claims 
(MPEP 2141 .02) 

Allen 1961 and Allen 1964 do not teach the make-up of the cement mixtures to 
which the dieldrin was added. Copling teaches standard concretes include Portland 
cement (col. 1, In. 13-15). Copling further teaches concrete mixes comprising sand, 
gravel, lime, cement, sawdust, clay and water (col. 2, In. 34-54), wherein the resulting 
concrete is considerably lighter in weight and can be more easily handled, are resistant 
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to termites, and are useful in building walls, floors, chimneys and the like (col. 3, In. 1- 
19). 

Finding of prima facie obviousness 
Rational and Motivation (MPEP 2142-43) 

Therefore, it would have been prima facie obvious for one of ordinary skill in the 
art at the time of the invention to use concrete mixtures, such as those taught by 
Copling, as the cement mixtures of Allen 1961 and Allen 1964. 

From the teachings of the references, it is apparent that one of ordinary skill in 
the art would have had a reasonable expectation of success in producing the claimed 
invention. Therefore, the invention as a whole would have been prima facie obvious to 
one of ordinary skill in the art at the time the invention was made, as evidenced by the 
references, especially in the absence of evidence to the contrary. 

Contact Information 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nathan W. Schlientz whose telephone number is 571- 
272-9924. The examiner can normally be reached on 8:30 AM to 5:00 PM, Monday 
through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Johann Richter can be reached on 571-272-0646. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

NWS 



/John Pak/ 

Primary Examiner, Art Unit 1616 



